METROPOLITAN BOROUGH OF WIRRAL
TOWN AND COUNTRY PLANNING ACT, 1971

THE WIRRAL BOROUGH COUNCIL

TREE PRESERVATION ORDER, (No.22) 1977

THE WIRRAL BOROUGH COUNCIL ( in this ORDER called “the
authority”) in pursuance of the powers conferred inthat behalf by Section
60 of the TOWN AND COUNTRY PLANNING Act 1971 and subject to the
provisions of the Forestry Act 1967, hereby make the following Order.

1. In this Order-

“the Act” means the Town and Country Planning Act, 19713
«owner” means the owner infee simple, either in possession or
who has granted a lease or tenancy of which the unexpired portion
is less than three years; a lessee (including a sub-lessee) or
tenant in possession the unexpired portion of whose lease or
teréancy is three years or more and a mortgagee in possession:
an
“the Secretary of State” means the Secretary of State for the
Environment,

2. Subject to the provisions of this Order and to the exemptions
specified in the Second Schedule hereto, no person shall, e)gc_ept with the
consent of the Authority and in accordance with the conditions, if any,
imposed on such consent, cut down, top, lop, uproot, wilfully damage or
wilfully destroy or cause or permit the cutting down, topping, lopping,
" uprooting, wilful damage or wilful destruction of any tree specified 1n
the First Schedule hereto or comprised in a group of trees or in a
woodland therein specified, the position of which trees, groups of trees
and woodlands is defined in the manner indicated in the said First
Schedule on the map annexed hereto which map shall, for the purpose
of such definition as aforesaid, prevail where any ambiguity arises
between it and the specification in the said First Schedule.

3. An application for consent made under Article 2 of this Order shall
be in writing stating the reasons for making the application, and shall
by reference if necessary to a plan specify the trees to which the applic-
ation reéates, and the operations for the carryingout of which consent is
required.

4.-(1) Where an application for consentis made under this Order, the
authority may grant such consent either unconditionally, or subject to such
conditions (including conditions requiring the replacement of any tree by
one or more trees on the site or in the immediate vicinity thereof), as
the authority may think fit, or may refuse consent.

Provided that where the application relates to any woodland specified
in the First Schedule to this Order the authority shall grant consent so
far as accords with the principles of good forestry, except where, in the
opinion of the authority, it is necessary in the interests of amenity to
maintain the special character of the woodland or the woodland character
of the area, and shall not impose conditions on such consent requiring
replacement or replanting.

Note:-If itisdesired to fell any of the trees included in this Order whether
included as trees, groups of treesor woodlands and the trees are trees for the
felling of which a licence is requiredunder the Forestry Act, 1967, application
shoulg be made not to the authority for consent under this Order but to the
Conservation of Forests for a licence under that Act. (Section 15(5)).



(2) The authority shall keep a register of all applications for
consent under this Order containing information as to the nature of the
application, the decision of the authority thereon, any compensation
awarded in consequence of such decision and any directions as to repl-
anting of woodlands; and every suchregister shall be available for insp-
ection by the public at all reasonable hours.

5. Where the authority refuse consentunder this Order or grant such
consent subject to conditions they may when refusingor granting consent
certify in respect of any trees for which they are so refusing or granting
consent that they are satisfied-

(a) that the refusal or conditionisinthe interests of good forestry;

or
() in the case of trees other than trees comprised in woodlands,
that the trees have an outstanding or special amenity value.

6.-(1) Where consent is granted under this Order tofell any part of a
woodland other than consent for silvicultural thinning then unless-

(a) such consent is granted for the purpose of enabling development
to be carried out in accordance with a permission to develop
" land under Part III of the Act, or

(b) the authority with the approval of the Secretary of State dispense
with replanting,

the authority shall give to the owner of the land on which that part of the
woodland is situated a directionin writing specifying the manner in which
and the time within which he shall replant such land and where such a
direction is given and the part is felled the owner shall subject to the
provision of this Order and Section 175 of the Act, replant the said land
in accordance with the direction.

(2) Any direction given under paragraph (1) of this Article may
include requirements as to-

(a) species;
(b) number of trees per acre;

(c) the erection and maintenance of fencing necessary for protect-
ion of the replanting;

(d) the preparation of ground, draining, removal of brushwood, lop
and top; and

(e) protective measures against fire.

7. On imposing any condition requiring the replacement of any tree
under Article 4 of the Order, or on givin a direction under Article 6 of
this Order with respect to the replanting of woodlands, the authority shall
if such condition or direction relates tolandin respect of which byelaws
made by a river authority or a drainage board restrict or regulate the
planting of trees, notify the applicant or the owner of the land, as the case
may be, of the existence of such byelaws and that any such condition or
directionhas effect subjectto the requirements of the river authority or
drainage board under those byelaws and the condition or direction shall

have effect accordingly.

8. The provisions set out in the Third Schedule to this Order, being
provisions of Part III of the Act adapted and modified for the purposes
of this Order, shall apply in relation thereto,

~



9. Subject to the provisions of this Order, any person who has suff-
ered loss or damage in consequence of any refusal (including revocation
or modification) of consent under this Order or of any grant of any such
consent subject to conditions shall, if he makes a claim on the authority
within the time and in the manner prescribed by this Order, be entitled to
recover from the authority compensation in respect of such loss or

damage.

Provided that no compensation shall be payable in respect of loss or
damage suffered by reason of such refusal or grant of consent in the case
of any trees the subject of a certificate in accordance with Article 5 of

this Order.

10. In assessing compensation payable under the last preceding Article
account shall be taken of:

(a) any compensation or contribution which has been paid whether
to the claimant or any other person, in respect of the same
trees under the terms of this or any other Tree Preservation
Order under Section 60 of the Act or under the terms of any
Interim Preservation Order made under Section 8 of the Town
and Country Planning. (Interim Development) Act, 1943, or any
compensation which has been paid or which could have been
claimed under any provision relating to the preservation of
trees or protection of woodlands contained in an operative scheme
under the Town and Country Planning Act, 1932, and

(b) any injurious affection to any land of the owner which would
result from the felling of the trees the subject of the claim.

11.-(1) A claim for compensation under this Order shallbe in writing
and shall be made by servingiton the authority such service to be effec-
ted be delivering the claim at the offices of the authority addressed to the
Clerk thereof or by sending it by prepaid post so addressed.

(2) The time within which any such claim shall be made as aforesaid
shall be a period of twelve months from the date of the decision of the
authority, or of the Secretary of State, as the case may be, or where an
appeal has been made to the Secretary of State a%ainst the decision of the
authority, from the date of the decision of the Secretary of State on the

appeal.

12. Any question of disputed compensation shall be determined in
accordance with the provisions of Section 179 of the Act.

13.-(1) The provisions of Section 61 of the Act shall apply to this
Order and the Order shall take effect on I3 Al 1977

«NOTE: Any person contravening the provisions of this Order by cutting down,
uprooting’or wilfully destroying a tree, or by wilfully damaging, topping or lopping a tree
in such a manner as tobe likely to destroy it is guilty of an offence and Eable on summary
conviction to a fine not exceeding £400 or twice the sum which appears to the court to be
the value of the tree, whichever is the greater, or on indictment to a fine. The penalty for
any other contravention of this Order is afine not exceeding £200 on summary conviction
and, inthe case of a continuing offence when the contravention is continued after conviction,
a person is liable on summary conviction to an additional fine not exceeding £5 for every
day on which the contravention is so continued,

If a tree other than one to which an Order applies as part of a woodland is removed,
uprooted or destroyed in contravention of an Order or is removed, uprooted or destroyed
or dies at a time when its cutting down or uprooting is authorised only by section 60(6) of
the Town and Country Planning Act 1971 relatingto trees which are dying or dead or have
become dangerous, it is the duty of the owner of the land, unless on his application the
local planning authority dispense with the requirement, to plant another tree of appropri-
ate size and species atthe same place as soon as he reasonably can, Except in emergency,

not less than 5 days previous notice of the removal, etc,, should be given to the authority

to enable the latter to decide whether or not to dispense with the requirement”.
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* THE WIRRAL, BOROUGH COUNCIL_TREE PRESERVATION ORDER NO.22 (1977)

Trees specified by reference to an area (within a black

FIRST SCHEDULE

dotted line on the map).

No; on Map
Al

Trees specified individually

None.

Groups of trees

None.

Woodlands

None.

Descrigtion

The several trees of whatever
species standing in the area
marked Al on the map.

Situation

Land forming the site
of Ceres and Lowood,
~FEleanor Road, Bidston,

Birkenhead. ’
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SECOND SCHEDULE
This Order shallnot apply so as torequire the consent of the authority to

(1) the cutting down of any tree on land which is subject to a forestry
dedication covenant where

(a) any positive covenants on the part of the owner of the land cont-
ained in the same deed as the forestry dedication covenant and
at the time of the cutting down bindingon the then owner of the

land are fulfilled;

(b) the cuttingdownisin accordance with a plan of operations appr-
oved by the Forestry Commission under such deed.

(2) the cutting down of any tree which is in accordance with a plan of
operations approved by the Forestry Commission under the
approved woodlands scheme or other grant scheme under section
4 of the Forestry Act 1967 except a scheme which applies to a
forestry dedication covenant;

(3) the cutting down, uprooting, topping or lopping of atfee__,

(2) in pursuance of Theé POWET CONIErred On INe MLILSLEL UL ©usLs
and Telecommunications by virtue of section 5of the Telegraph
(Construction) Act 1908;

(b) by or at the request of
(i) a statutory undertaker where the land on which the tree is

situated is operational land as defined by the Act and either
works on such land cannot otherwise be carried out or the
cutting down, toppingor 1oppin%is for the purpose of secur-
ing safety in the operation of the undertaking;

(ii) an electricity board withinthe meaning of the Electricity Act
1947, where such tree obstructs the construction by the
board of any main transmission line or other electric line
within the meaning respectively of the Electricity (Supply)
Act 1919 and the Electric Lighting Act, 1882 or interferes
or would interfere with the maintenance or working of any
such line;

(iii) a river authority established under the Water Resources Act
1963 or a drainage board constituted or treated as having
been constituted under the Land Drainage Act 1930 where the
tree interferes or would interfere with the exercise of any of
the functions of such river authority or drainage board in
relation to the maintenance improvementor construction of
water courses or of draina%e works; or

(iv) the Secretary of State for Defence (Royal Air Force), the
Secretary of State for Trade and Industry where in the opin-
ion of such Secretary of State or Board the tree obstructs
the approach of aircraft to, or their departure from, any
aerodrome or hinders the safe and efficientuse of aviation
or defence technical installations.

(c) where immediately required for the purpose of carrying out dev-
elopment authorised by the planning permission ranted on an
application made under PartIIl of the Act, or deemed to have been
so granted for any of the purposes of that Part;

(d) which is a fruit tree cultivated for fruit production growing or
standing on land comprised in an orchard or garden;

*Nete:-Section62-ofthe-Act requires; “unless.on-the.application.of-the owner
e ldcal authority dispense with the requirement; that any tree remW
dbstroyed under section 60(6) of the Act-shall be replaced by anethef tree
approphi te,ﬁsize,—and--/spgpiesr’ln -order to ‘enable-the-local planning authori
come to a decision on whether or-notto dispense with the réquirement,
e-proposed -action should be given to the local planning authori
~whi xcept_in_a .case of emergency shall--be of not less than five days




THIRD SCHEDULE

Provisions of the following parts of Part III of the Act as adapted and

modified to apply to this Order.

—

au
ap -
up
el

33.-(1) Without prejudice to the following provisions as to the revoca-
tion or modification of consents, any consent under the Order, including
any direction as to replanting given by the authority on the granting o
such consent, shall (except in so far as the consent otherwise provides),
enure for the benefit of the land and of all persons for the time being
interested therein

Reference of 35.-(1) The Secretary of State may give directions to the authority
gpphctatlonSf tgt : requiring applications for consentunder the Order, to be referred to him
ecretary of State. ingtead of being dealt with by the authority.

(2) A direction under this section may relate either to a particular
application or to applications of a class ‘specified in the direction.

(3) Any application in respect of which a direction under this
section has effect shallbe referred to the Secretary of State accordingly.

(4) Where anapplicationfor consent under the Order is referred to
the Secretary of State under this section, the provisions of Articles 4 and
5 of the Order shall apply as they apply to an application which falls to be
determined by the authority.

(56) - Before determining an application referred to him under this
section the Secretary of State shall, if either the applicant or the author-
ity- so desire, afford to each or them an opportunity of appearing before,
and being heard by, a person appointed by the Secretary of State for the
purpose.

(6) The decision of the Secretary of State on any application
referred to him under this section shall be final.

Appeals against 36.-(1) Where an application is made for consentunder the Order and
decisions. that consent is refused by the authority or is granted by them subject to
conditions, or where any certificate or direction is given by the author-
ity, the applicant, if heisaggrievedby their decision on the application,
or by any such certificate, or the person directed if he is aéggrieved by
tsléetdirection, may by notice under this section appeal to the Secretary of

ate.

(2) A notice under this section shall be served in writing within
twenty-eight days from the receipt of notificationof the decision, certif-
icate or direction, as the case may be, or such longer period as the
Secretary of State may allow.

(83) Where an appeal is brought under this sectionfrom a decision,
certificate or direction of the authority, the Secretary of State, subject to
the following provisions of this section, may allow or dismiss the appzal,
or may reverse or vary any partof the decision of the authority, whether
the appeal relates tothat partthereof or no or may cancel any certificate
or cancel or vary anydirection, and may deal with the application as if it
had been made to him in the first instance.

(4) Before determining an appealunder this section, the Secretary
of State shall, if either the appellantor the authcrity so desire, afford to
each of them an opportunity of appearing before, and being heard by, a
person appointed by the Secretary of State for the purpose.

(6) The decision of the Sec.etary of State on any appeal under this
section shall be final.

~
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37. Where an application for consent under the Ordsr is made to the
authority, then unless within two months from the date of receipt of the
application, or within such extendad psriod as may at any time be agreed
uptclxln in writing between the applicant and the authority, the authority
either-

(a) give notice to the applicant of their decisionon *he application; or

(b) give notice to him that the application has been referred to the
3ecr‘[()etary of State inaccordance with directions givenunder section
5 above;

the provisions of the last preceding sectionshall apply in relation to the
application as if the consent to which it relates had been refused by the
authority, and as if notification of their decisionhad been received by the
applicant at the end of the said periodof two months, or at th= end of the
said extended period, as the case may be.

45,-(1) If it appears to the authority that it is expediznt to revoke or
modify any consentunder the Order granted onan application made under
Article 3 of the Order, the authority mayby order revoke or modify the
consent to such extent as they coasider expedient.

(2) (Subject to the provisions of Section 46 and 61 of the Act) an
order under this section shall not take effect unless it is confirmad by the
Secretary of State and the Secretary of State may confirm any such order
submitted to him either without modification or subject to such modific-
ations as he considers expedient.

(3) Where an authority submit an order to the Secretary of State
for his confirmation under this section, the authority shall furnish the
Secretary of State with a statement of their reason for making the order
and shall serve notice together witha copy of the aforesaid statement on
the owner and on the occupier of the land affected, and on any other person
who in their opinion will be affected by the order, and if within the period
of twenty-eight days from the service therof any person on whom the
notice is served 0 requires, the Secretary of State, before comfirming
the order, shall afford to that person, andto the authority, an opportunity
of appearing before, and beingheard, by a person appointed by the Secre-
tary of State for the purpose.

(4) The power conferred by this section to revoke or modify a
consent may be exercised at any time before the operations for which
consent has been given have bzen completed.

Provided that the revocation or modification of consent shall not affect
so much of those operations as has been previously carried out.

46.-(1) The following provisions shall have effect where the local plan-
ning authority have mede an Order (hereinafter called “such Order”) under
Section 45 above revoking or modifying any consent granted on an applica-
tion made under a tree preservation order but have not submitted such
Order to the Secretary of State for confirmation by him and the owner
and the occupier of the land and all persons who in the authority’s opin-
ion will be affected by such Order have notified the authority in writing
that they do not object to such Order.

(2) The authority shall advertise the factthatsuch Order has been
made and the advertisement shall specify (a) the period (not less than
twenty-eight days from the date on which the advertisement first appears)
within which persons affected by such Order give notice to the Secretary
of State that they wish for an opportunity of appearing before, and being
heard by, a person appointed by the Secretary of State for the purpose
and (b) the period (notless than 14 days from the expiration of the period
referred to in paragraph (a)) above at the expirationof which, if no such
notice is given to the Secretary of State, such Order may take effect by

virtue of this section and withoutbeing confirmed by the Secretary of State.

Appeals in default
of decisions.

Power to revoke or
modify the consent
under the order.



(3) The authority shallalso serve notices tothe same effect on the
persons mentioned in subsection (1) above.

(4) The authority shall send acopy of any advertisement published
under sub-section (2) above to the Secretary of State, not more than three

days after the publication.

(5) If within the period referred to in subsection (2) (a) above no
gerson claiming to be affected by such Order has given notice to the
ecretary of State as aforesaid and the Secretary of State has not directed
that such Order be submitted to him for confirmation, such Order shall at
the expiration of the period referred to in subsection (2) () of this section
take effect by virtue of this section and without being confirmed by the
Secretary of State as required by section 45 (2) of the Act.

(6) This section does nof apply to such Order revoking or modif-
yin§ a consent granted or deemed fo havebeen granted by the Secretary
of State under Part III, Part IV or Part V of the Act.

Dated this /% day of SFER - 1977

THE COMMON SEAL OF THE WIRRAL
BOROUGH COUNCIL was hereunto affixed
in the presence of:-

T £ FVans ot LS

Mayor

/). T MikdS

Director of Administration
and Legal Services.

R32
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Departments of the Environment and Transport
Northy West Regional Office '
Sunley Building Piccadilly Plaza Manchesier M1 4BE

Telex 668767 , Telephone 061-832 9111 ext 2453
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TOWN AND COUNTRY PILANNING ACT 1971
TOWN AND COUNTRY PLANNING (TREE PRESERVATION ORDER) REGULATIONS 1969

THE WIRRAL BOROUGH COUNCIL TREE PRESERVATION ORDER (NO 22) 1977

7o I am directed by the Secretary of State for the Environment to refer to the
above named order and to the objection by Messrs Tysons (Contractors) Limited to
the ‘inclusion therein of some of the trees in area A1. :

2¢  The representations made in support of the objection have been considered
together with your Council's observations and an officer of the Department has

visited the site. '

3« Messrs Tysons Limited have objected to the order on the grounds that some of
the trees are dead,dying or in a dangerous condition, one or two being propped up
by concrete supporting their boles, others growing as much as 2c° from the perpen-
dicular, and that some of the elm trees are showing signs of Dutch Elm disease,
They said that they hope tc develop the land for residential purposes in the near
future and some of the trees will need to be felled so that the development may

proceede.

b, The order covers the entire garden of the property known as Ceres, Eleanor Road,
Bidston, Wirral. A second dwelling, Lowood, also stands within the garden. The trees
include a wide variety of both hardwood and softwood species, and they cover almost
the entire garden, which is over 1 acre and slopes steeply down towards the west.

Most of the trees are in good condition although there are a few that appear to be

- dead or dying. In addition there are a number of Lombardy Poplar trees along the

western fence line which are at or past maturity and which overshadow and detrimentally
dominate other trees in the locality. The whole surrounding area has a well wooded
and very attractive appearance. .

5¢ Although objection was raised about the inclugion in the order of certain trees

which appear to be dead, dying or dangercrus, attention is drawn to section 60(6) of
the Town and Country Planning Act 1971 which provides for the treatment of such trces
and it is further noted that the Council have stated that any reasonable request for
the removal of any other trees would be carefully considered and consent would not be
withheld unreasonsbly.



/b With regard to the question of the site's future development Clause k(c) of
the second schedule to the order provides that the order shall not apply so as to
require the consent of the authority to the cutting down, quan or lopping of a
tree when this is immediately required for the purpose of carrying out development
authorised by a specific planning permission. In the view of the Secretary of State,
that provision contains adequate safeguards to prevent the order conflicting with
any development of the site which may be permitted following an application for
planning permission in the future.

e Having regard to the above it is considered that the area as a whole, with
the exception of the Lombardy Poplars along the western fence line, provides a
valuable contribution to the amenity of the district and as such mcrluo statutory

protectione

(:gl For the above reasons the Secretary of State has decided to confirm the order
: subject to the modification of the order map to exclude all those Lombardy Poplar
trees along the western boundary of the site.

e The modified order is nnc1osed and attention is drawn to the requirements of
Regulation 9 of the Town and Country Planning (Tree Preservation Order) Regulations

1969, -

100 Section 245 of the Town and Country Planning Act 1971 provides that if a persou
s aggrieved by an order of a desc¢ription which includes the present crder on the
glounds that it-is not within the powers of the Act, or that any of the relevant
requirements have not been gomplied with in relation to that order, he may within
6 weeks from the date on which the order is confirmed apply to the High Court to
guash the order. The relevant requirements are any requirements of the Act of 1971
‘or of the Tribunals and Inquiries Act 1971, or of any order, regulations or rules
made under either of these Acts which are applicable to this Order. If the
application is made on the grounds that any of the relevant requirements have not been
complied with it must be shoun to the satisfaction of the Court that the interests of
the applicant have been substantially prejudiced by a failure to comply with any of
the relevant requirements in relation to the order. A similar right of appeal is
given by the Section to the local authority directly concerned with the orders

cu)

11« A copy of this letter has been sent to Messrs Tysons Limited.

I am Sir
Your obedient Servant

ML

W A ASTON




