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_ ‘ 1971
TOWN AND CQUNTRY PLANNING ACTS, KOOP HHA XXERY

COUNTY BORQUGH OF BIRKENHEAD -
(OXTON TREE PRESERVATION ORDER NO.3)

THER PRESERVATION ORDER, 19 73,

THE COUNCIL OF THE COTNTY BOROUGH OF BIRKEREEAD in this Order
called “the authoriiy™, in pursuance of the powers conferred in that
behalf by section 29 of the Town and Country Planning Act, 1962, X
xm&inx%mkabaﬁxMMnﬁﬁmxﬁmﬁxﬁﬂﬁ?, and subject to the pro-
visions of the Forestry Act, 1967, hereby make the following order ;~

1. In this Order -

"the Act" means the Town- and Couﬁtry Planﬁing Act 1962;

"owner" means the cwner in fee simple, either ipy
possession or who has granted a leage or- tenancy of
vwhich the unexpired portion is less than three years;
lessee (including & sub-lessee) or tenant in ‘
poasession, the unexpired portien of whose lease or’
tenancy is three years or more; and a mortgagee in
~possession; and “the Minister" meens the Minister of
Housing and Local Government,

2. Subject to the provisicns of this Order and to the exemptions

- specified in the Second Schedule hereto, no Person shall, except with the
consent of the authority and in sccordance with the conditions, if any,
-imposed on such consent, cut down, top, lop or wilfully destroy or cause
. Or permit the cutting down, topping, lopping or wilful destruction of any

.®2id First Schedule on the map annexed hereto which map shall, for the
- purpose of such definition ss aforesaid, prevail'where,any-ambiguityﬁ¢
- arises between it and’ the specification in the said First Schedule,

3. An application Ffor consent made to the authority under Article 2
 of this Order shall be in writing stating the reasons for making the appli-
cation, and shall by reference if necessary to a plan specify the trees to
which the application relates, and the operations for the carrying out of
which consent is required, :

4. (1)  Where an application for consent is made to the authority
under this Order, the authority may grant such consent either unconditionally,
or subject to guch conditions (including conditions requiring the replacement

.of any tree by one or more trees on the site or in the immediate vicinity
thereof),‘as the avthority may think fit, or may refuse consent:

) Provided that where the application relates to any woodland
specified in the First Schedule to this Order the authority shall grant .
consent so far as accords with the rrinciples of good forestry, except
vwhere, in the opinion of the authority, it is necessary in the interests
of amenity to maintsin the special character of the woodland or the

‘woodland. character of the area, and shall not impose conditions on such
consent requiring replacement or replanting.

(2) The authority shall keep a register of nll applications for
consent under this Order containing information as to the nature of the

i‘ﬁ,‘_application, the decision of the authority thereon, any compensation awarded

iﬁ'in.consequence of such decision and any directions as to replanting of
~ woodlands; and every such register shall be available for inspection by the
- public at all reasonable hours. '
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5. Vhere the authority refuse consent under this Order or
grant such consent subject to conditions they may when refusing or
granting consent certify in respect of any trees for which they are
so refusing or granting consent that they are smatisfied -

(a)  that the refusal or condition is in the interests
of good forestry; or

(b}  in the case of trees other than trees comprised in
woodlands, that the itrees have an outstanding or
specisl amenity value. '

6. (1) Where consent is granted under this Order to fell any

‘part of a woodlend other than congent for silvicultural thinning then
unless -

(a) such consent is gzrented for the purpose of enabling
development to be ecarried out in accordance with a

. .~ permission to develop land under Part III of the Act,
or - _

(b)  the authority with the approval of the Minister
dispense with replanting,

the authority shall give to the owner of the land on which that part
of the woodland is situated & direction in writing specilying the

mznper in which and the time within which he shall replant such land
end vhere such a2 direction is given and the part is felled the owmer
shall, subject to the provisions of this Order and section 25 of the

Countryside Act, 1968, replant the said land in sccordance with the
direction.

(2)  Any direction given under paragraph (1) of this Article
may incluvde requirements aa to ~ '

(a) . species;
(b)  number of trees per acre;

(e) the erection and maintenance of fencing necessary for
protection of the replanting; :

()  the preparation of ground, draining, removal of
brushwood, lop and top; and

(e) protective measures egainst fire,

7.  On imposing any condition requiring the replacement of any
tree under Article 4 of the Order, or on giving a direction under :
Article 6 of this Order with respect to the replenting of woodlands,
the authority shall if such condition or direction relates to land in
respect of which byelaws made by a river authority or a drainage board
resirict or regilate the planting of trees, notify the applicant or the
owner of the land, as the case may be, of the existence of such byelaws
and that any such condition or direction has effect subject to the
requirements of the river authority or drainsge board under those
byelaws and the condition or direction shall have effect accordingly.

‘ 8, The provisions set out in the Third Schedule to this Order
- being provisions of Part IIT of the Act and of section 80 of the Town
. and Country Planning Act, 1968, adapted and modified for the purposes
of this Order, shall apply in reletion thereto, ,

O
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R Subject to the provisions of this Order, any person who

hes suffered loss or damage in consequence of any refusal (including

revocation or modification) of consent under this Order or of any
grant of any such consent subject to conditions, shall, if he mekes a
claim on the authority within the time and in the manner prescribed
by this Order, be entitled to recover from the authority compensation

‘in respect of such loss or damage :

Provided that no compensation shall be payable in respect of =
loss or damage suffered by reason of such refusal or grant of consent
in the case of any trees the subject of a certificate in accordance

with Article 5 of this Order,

10. In assessing compensation payable under the last preceding
Article account shall be taken of :

. (a) .any compensation or contribution which ‘has been paid, |
~ whether to the claimant or any other person, in

respact of the same trees under the terms of this or
any other Tree Preservation Order under section 29 of
the Act or under the terms of any Interim Preservation
Order made under section 8 of the Town and Country
Planning (Interim Development) Act, 1943, or any
compensation which has been paid or which could have
been claimed under any provision relating to the
preservation of {trees or protection of woodlands
contained in an operative scheme under the Town and
‘Country Planning Act, 1932, and :

(b) any injurious affection to any land of the owner
~ which would result from the felling of the trees
the subject of the claim, :

11, {1) A claim for compensation under this Order shall e in
writing and shall be made by serving it on the authority, such service
to be effected by delivering the claim at the offices of the authority

addressed to the Clerk thereof or by sending it by prepaid post so
addressed, '

(2)  The time within which any such claim shall be made as

. 8foresaid shzll be a period of twelve months from the date of the decision

of the muthority, or of the Minister, as the case may be, or where an
appeal has been made to the Minister against the decision of the - -

- authority, from the date of the decision of the Minister on the appeal.

12, Any question of disputed compensation shall be determined
in accordance with the provisions of section 128 of the -Aat,

NOT=® Any person contravening the provisions of this Order is

guilty of an offence under subsection (1) of section 62 of the Act and

liable on summary conviciion to a fine not exceeding fifty pounds: and

if in the case of a continuing offence the contravention is continued
after conviction he is guilty of a further offence thereunderand liable
on summary conviction to an additional fine not exceeding forty shillings
for every day on which the contravention is so continued. Under sections
13, 14 and 15 of the Civic Amenities Act, 1967, if a iree is wilfully cut
down or destroyed, or if topping or lepping is carried out in such a way
as to be likely to destroy 'the iree the fine is £250 or twice the value
of the 4ree whichever is the greater. If a tree other than one which is
part of woodland is removed or destroyed in contravention of the Order

it is the dutly of the owner of the land, unless on his application the
local authority dispense with the requirement, to plant another trep of
appropriate size and species,af the same place as soon as he reasonably
can,
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GROUPS OF TREES

(within the brolen black line)

No. on Map Description ) ‘Situation
G.1 - . Group consisting of Land at rear of 25
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SECOND SCHEDULE

This Order shall not apply so as to require the consent of the
authority to .

{1). the cutting down of any tree on land vhich is subject to
& forestry dedication covenant where i

(a) any positive covenants on the part of the owner of
' the land contained in the same deed as the forestry
dedication covenant and at the time of the cutting down
binding on the then owner of the land are fulfilled;y

'(b) the cutting down is in accordance with a2 plan or

operations approved by the Forestry Commission
under such deed. :

S (2) ~ the .cutting down of any tree which is in accordancé;ﬁith 8

-plan of operations approved by the Forestry Commission under the approved

woodlands schene,

.(3) the cutting down, topping or lopping of a tree exempted from

-the provisions of this Order by section 29(7) of the Act nanely a tree

which is dying or dead or has become dangerous, or the cutfing down,
topping or lopping of.which is in compliance with obligations imposed by
or under an Act of Parliament or so far as mey be necessary for the
preveniion of abatement of a nuisance.

NOTE: Section 13(1) of the Civic Amenities Act, 1967, requires,
unless on the application of the owner the local authority dispense ith
the requirement, that any tree removed or destroyed under section 29(7)

- of the Town and Country Plamning Act, 1962, shall be replaced by another
" tree of appropriate size and species, In order to enable the lceal

plamning authority 4o come to a decision, on whether or nct to dispense
with the requirement, notice of the proposed action should be given to
the local planning authority which except in a case of emergency shall be
of not less than five days., :

(4) ‘the cutting down, topping or lopping of a tree’

(a) in pursuance of the power conferred on the Postmaster
- General by virtue of section 5 of the Telegraph
(Construction) Act, 1908;

() by or at the request of

(i) a statutory undertaker where the land on
vhich the tree is situated is operational
land as defined by the Act and either works
-on such land cannot otherwise be carried out
or the cutting down, topping or lopping is
for the purpose of securing safety in th
operation of the undertaking; ‘

(ii) an electricity board within. the meaning of
the Electricity Act, 1947, where such free
obstructs the construction by the board of

-any main transmission line or other electric
line within the meaning respectively of the
Electricity (Supply) Act, 1919, and the
Electric Lighting Act, 1882, or interferes
‘or would interfere with the maintenance or
working of any such line;

-5



(1ii) & river authority established under the
Vater Resources Act, 1963, a drainage
board constituted or treated as having
been constituted under the Land Drainage
Act, 1930, where the tree interferes or
would interfere with the exercise of any
of the functicns of such river authority
or drainage board in relation to-the
maintenance, improvement or consiruction
of water courses or of drainage works; or

- (iv)  the Minister of Defence for the Royal Air

’ Force, the Minister of Technology or the
Board of Trade where in the opinion of such
Minister or Board the tree obstructs the
approach of aireraft to, or their departure
from, any aercdrome or hinders the safe and
“efficient use of aviation or defence technical
installations; .

(c) vwhere immediately required for the purpose of carrying
" out development zuthorised by the planning permission
granted on an application made under Part III of the .
‘Act, or deemed to have been so granted for any of the T
purposes of that Part; ' :

(d) ‘which is a fruit tree cultivated for fruit production

growing or standing on land comprised in an orchard or
garden. :

THIRD SCHEDULER

. Provisions of ths fbllowing parts of {a) Part IIT of the Town and
Country Planning Act, 1962 and {b) section 80 of the Town and Country
Planning Act, 1968, as adapted and modified to apply. to this Order :-

jﬁ) Paff III of'the TPown and Countrv Planning Act, 1962,

Can 21y (1) Without prejudice to the following provisions as 1o the
revocation or modification of consents, any consent under the Order, ineluding
any direction a8 to replenting given by the suthority on the granting of such’ﬂxj

. consent, shall (except in so far as the consent otherwise provides), ensure
for the benefit of the land and of all persons for the time being interested

therein.
' Reference .
;of]&ppli—” 22, LI) . The Minister mayv give directions to the authority requiring . . .
‘cations )applicatfons Tér Consent under the Order to be referred to him instead of being
~to the dealt with by the authority. ;
‘Minister.) - ° - . '

.?2;.: (2) A direction under this section may rélate either to & particular
application or to applications of a class specified in the direction.
) 22, (3) Any application in respect of which a direction under- this
section has effect shall be referred to the Minister accordingly, ~

22, (4) Where an application for consent under the Order is referred
to the Minister under this Section, the provisions of Articles 4 and 5 of the

Order shall apply as they apply to an application which falls to be determined
by the authority, AN

22, (5)  Before determining an application referred to him under this
Section the Minister shall, if either the applicant or the authority so desire,
afford to each of them an-oppertunity of appearing before, and being heard by,
& persen appointed by the Minister'fqr the purpose, '

- 22, (6) The decision of the Kinister on any epplication réferred to him
under this Secetion shall be final.

6




w“‘-f“23. (1) Where &n application is made to the authority for
-consent under the Order and that consent is refused by that authority

( Appeals
( against
or is granted by them subject to conditions, or where any certificats { deci=-
or direction is given by the authority, the applicant, if he is (
aggrieved by their decision on the application, or by any such
certificate, or the person directed if he is sggrieved by the
direction, may by notice under this section apreal to the Minister.

23.. {(2) A notice under this section shall be served in
writing within twenty-eight days from the receipt of notification of
the decision, certificate or direction, as the case may be, or such

longer period as the Minister may zllow,

23,  {4) Vhere an appeal is brought under this section from
& decision, certificate or direction of the authority, the Minister,
subject to the following provisions of this section, may allow or

- dismiss the appeal, or way reverse or vary any part of the decision

of the authority, whether the appeal relates to that part thereof

or not, or may cancel any certificate or cancel or vary any direction,
and may deal with the application as if it had been made to him in the
first instance, - ‘ '

23. (5) Before determining en appeal under this section, the
Minister shall, if either the appellant or the authority so desire,
afford to each . of them an opporiunity of appearing before, and being

heard by, a ‘person appointed by the Minister for the purpose.

23, (7) The decision of the Minister on ény apreal under
this section shall be final.

24,  Vhere an application for consent under the Order is made ( Appeal 3
to the authority, then uniess within two menths from the date of (default ¢
receipt of the application, or within such extended periud as mey at (decision.
any time be agreed upon in writing between the applicant and : '

-authority, the authority either -

. {a) give notice to the applicént of their decision -
on the application; or '

(b) give notice to him that the application has been
referred to the Minister in accordance with
directione given under section 22 above;

the provisions of the last preceding section shell apply in relation
to the applicaticn as if the consent to which it relates had been _
refused by the authority, and as if notification of their decisicon had
been received by the applicant at the end of the said reriod of two
months, or at the end of the sald extended period as the case may be.

27, (1) 1If it appears to the authority that itis expedient to . (Power to
- revoke or modify any consent under the order granted on ar application (revoke o

midde under Article 3 of the Order the authority may by Order revoke (modify

or modify the consent to such extent ag they consider expedient, (the
‘ ‘ ‘ (consent
' : . {under tn
27. (2) {(Subject to the provisions of section 16 of the (Order.

Civie Amenities Act, 1967, and section £0 of the Town znd Country
Planning Act, 1968} an Order under this section shall not take ‘effect

cunless it is confirmed by the Minister; and the Ministier may confirm
-any such Order submitted to him either without mocdification or subject

to such modifications as he considers expedient,

27. (3) ‘Vhere an authority sudbmit an Order to the Minister for

“'his confirmation under this section, the authoriily shall furnish the

Mirister with a statement of their rezson for making the Order and shall

- serve notice together with a copy of the aforesaid statement on the owner

and on the occupier of the land affected, and on any other person who in

o )
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Unopposed

revocation
or medifi-
cation of

consent,

)
3
)
)

their opinion will be affected by the Order, and if within the period

‘of twéntyneight days from the service thereof any persen on whom the

notice is served ao reguires, the Winister, before confirming the
Order, shall afford to that perscn, and to the authority, an
opportunity of appearing before, and being heard by, a berson
appointed by the Minister for the purpose, -

27. (4) The power conferred by this section %o revoke or
modify a consent may be exercised at any time before the operations .
for which consent has been given have been completed;

Provided that the revocation or medification of consent shall
not affect so much of those operations as has been previously carried
out, . .

27. (5) Where a notice has been served in accordance with the ™
provisions.of subsection (3) of this section, no operations or further
operations ag the case may be, in pursuance of the consent granted, shall
be carried out pending the decision of the Minister under subsection (2)
of this section.

(b) _ Towr and Country Planning Act, 1968.

80. (1) The following provisions shall have effect wiiere the
local planning authoritj have made an Order (hereinafter called “such
0rder"§ under section 27 above revoking or modifying any consent granted
on an application made under a tree rreservation order but have not
submitted such Order to the Minister Tor confirmation by him and the
owner and the cccupier of the land and all persons who in the authority's
opinion will be affecteq by such Order have notified the authority in
vriting that they do not object to such Order.

80, (2) The authority shall advertise the fact that such Order
has been made and the advertisement shall specify (a) the veriod {not _
less than thenty-eight days from the date on which the advertisement
first. appears) within which persons alfected by such Order nay give notice
to the linister that they wish for an opportunity of appearing tefore, and
being heard by, A.person appointed by the Ninister for the purpose and
(b) the perﬁpdf(nqt less than 14 days from the expiration of the period
referred tofin paragraph (a) above) at the expiration of which, if no such
notice is given to the Minister, such Order may take effect by virtue of
this section and without being confirmed by the Minister.

80, (3)' The authority shall also serve notices to the same effect
on the persons mentioned in subsection (1) above. '

. 80, (4), The authority shall send a copy of any advertisement . -

published under subsection (2) above to the Hinister, not more than three’
days after the publicatiqn. ’ :

“80, (5) If within the period referred to in subsection (2)(a) ebove

no perscn claining to be affected by such Order has given notice to the
Minister as aforesaid and the Minister has not directed that such Order

be submitied to him for confirmation, such Order shall at the expiration
of the period referred o in subsection (2)(b) of this section take effect
by virtue of ‘this section and without being confirmed by the Hinister as
required by section 27(2) of the Town and Country Planning Act, 1962,

8




80. (6) This section does not apply to such Order revoking
or modifying a consent granted or deemed to have been granted by the
. Minister under Part IIT or Part IV of the Town and Country Planning

Act, 1962, or under Part II or Part V of the Town and Country
Planning fct, 1968,

DATED this G day of  Aovewber 1973 .

) ] THE COMMON SHAL of the Mayor
NP - Aldermen and Burgesses' of the

' County Borough of Birkenhead
was hereunto affixed in the
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The Director of Development Chie . o 4
Department of Development %M/ﬂ% -"E/BC B/149/7% :
Metropolitan Borough of Wirral , Ao File I
Municipal Offices Dot oroT
Brighton Street A Qecounloer '
WALLASEY Lk SED qum]_g?u
Sir

TOWN AND COUNTRY PLANNING ACT 1971 ‘
TOWN AND COUNTRY PLANNING (TREE PRESERVATION ORDER} REGULATIONS 1969 -
COUNTY BOROUGH OF BIRKENHEAD (OXTON NO 3) TREE PRESERVATION ORDER 1973

Te I am directed by the Secretary of State for the Environment to refer to the
above-named order and to the objection made by Mr M Bemrose to the inclusion
therein of trees T185, T189 and T191. The representations made in support of the
objection have been considered together with the observations of your Council and

of the former Birkenhead County Borough Council, and an officer of the Department
has inspected the site.

2. Objection is made to the inclusion of tree T185 on the grounds that it is so
close to No 2, South Hill Grove, that a serious loss of natural light is suffered
by the occupants. In this respect, it is noted that, following a re-inspection
of this tree by an official of the former Council, it was considered that it
should be deleted from the order.

Fe The objector also contends that trees T189 and Ti91, which are situated in

the garden of the adjoining property, keep light off part of his garden and thereby
prevent the growth of other plants.- :

b, The trees included in the order are situated within a residential belt some
% mile west to east by 100 yards north to south, which is situated approximately
one mile south west of the Grange Road shopping centre. To the north, the order
area 1s bounded by Mount Pleasant and by a line approximating to the northern
boundary of No 5 Poplar Road and the southern boundary of Yewtree Park and No 27
Fairview Road; to the east is Fairview Road; to the south Arno Road, Hughes Lane
and Newburns Lane; and to the west Rose Mount.

5e Nos 2 and 3 South Hill Grove are south-facing detached dwellings situated to
the north of Nos 24 and 26 Arno Road. They have long, steeply-sloping front gardens
and there is rear access via a private road. ’

6. The trees T185, T189 and TI91 are all close to the common boundary between the
front gardens of Nos 2 and 3 South Hill Grove; T185 is in the front garden of No 2,
close to the south western corner of the house, while trees T189 anda T191 are to the
south of T185 and just within the garden of No 3, about 60 feet distant from the
objector's house. These two trees are about 10 feet apart, about 40 feet high and
have & 10 ft spread over the garden of No 2 South Hill Grove. There is evidence
that both trees have been lopped. It is noted from your Council's letter of 26 July
1974 that the trees designated T6l, 162, T69, T71, T72 and T73 have now been felled
so that authorised development can be implemented,
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e It is agreed that tree T185 should be excluded from the order, particularly
as it is situated so close to No 2 South Hill Grove causing interference with natural
light, but it is considered that the other remaining trees in the order make a

valuable contribution to the amenity of this pleasant residential area and merit
statutory control.

8. Trees T8O and TI91 are to the west of the objector's garden and some distance
from the front of his house and it is considered that they would not unduly affect
the natural lighting in the front rooms, nor by reason of their situation would
overshadowing of the garden occur until after midday. Any adverse effects which
might later be suffered could, in any case, with your Council's agreement, be
mitigated by careful lepping.

9. The Secretary of State has therefore decided to confirm the order subject to
the amendment of the First Schedule to exclude the trees T61, T62, %9, T71, T72,
T73 and T185, together with the reclassification of the trees 787 and T88 as horse
chestnuts, T93 as a beech and TS5 as a pine, as requested by your Council, The
confirmed order is enclosed and attention is drawn to the requirements of

Regulation 9 of the Town and Country Planning (Tree Preservation Order) Regulations
1949,

10. Section 24S of the Town and Country Planning Act 1971 provides that if a person
is aggrieved by any order of a description which includes the present order on the
grounds that it is not within the powers of the Act, or that any of the relevant
requirements have not been complied with in relation to that order, he may within

6 weeks from the date on which the order is confirmed apply to the High Court to
guash the order. The relevant requirements are any requirements of the Act of 1971
or of the Tribunals and Inquiries Act 1971, or of any order, regulations or rules
made under either of those Acts which are applicable to this order. If the applica-
tion is made on the grounds that any of the relevant requirements have not been
complied with, it must be shown to the satisfaction of the Court that the interests
of the applicant have been substantially prejudiced by afhilure to comply with any
of the relevant requirements in relation to the order. A similar right of appeal

is given by the Section to the local authority directly concerned with the order.

11. A copy of this letter has been sent to Mr M Bemrose.

I am Sir
You; chedient Servant

}%_MISS H MURPHY




